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United States Court of Appeals for the | 
District of Columbia 

District Court of the United States for the District 

of Columbia 

Equity No. 67315 

The Westminster Deposit and Trust Company, Trustee, j 

et al., Plaintiffs , 
vs. 

Frank D. Klimkiewicz, et al., Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the ; 

• • . i 

United States for the District of Columbia, at the j 
City of Washington, in said District, at the times I 
hereinafter mentioned, the following papers were j 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint to Quiet Title 

Filed June 2 1938 j 

In the District Court of the United States for the 
District of Columbia 

! 

Holding an Equity Court. 

Equity No. 67315 j 

The Westminster Deposit and Trust Company, Trustee of | 
Westminster, Maryland, and Michael Walsh, Trus¬ 
tee, 815 11th Street, N. W., Washington, D. C. 

vs. 

Frank D. Klimkiewicz, 1334 11th Street, S. E., Washing¬ 
ton, D. C., and Lilly B. Spaulding, 1963 Biltmore 
Street, N. W., Washington, D. C. 

The Bill of Complaint of the petitioners respectfully rep- j 
resents to the Court as follows: 

1. That the petitioners, The Westminster Deposit and ! 
Trust Company, of Westminster, Carroll County, Mary- 
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land, a body corporate, and Michael Walsh, a resident of 
the District of Columbia and a citizen of the United States, 
file this petition as the surviving trustees named in the last 
will and testament of M. Francis Yingling, Thomas D. 
Walsh, the other trustee, having departed this life on, to 
wit, the 11 th day of November, 1937. 

2. That the defendants are citizens of the United States, 
residents of the District of Columbia and are sued in then- 
own right. 

2 3. Plaintiffs aver that the said testator, M. Francis 
Yingling, became seized of a parcel of land herein¬ 
after described as the South twenty-two (22) feet front on 
Twelfth Street, by the full depth of Original Lot numbered 
Twenty (20), in Square numbered One thousand and one 
(1001); said parcel of land is now shown on the land records 
of the District of Columbia as the south twenty-two (22) 
feet of Lot Eight hundred and nineteen (819), in Square 
One thousand and one, the change in numbers having been 
made by the District and the number 819 refers to and 
designates the same parcel of land as the original Lot 
Twenty (20), and no lot in Square One thousand and one 
(1001) is now shown on the said land records as Lot T wen tv 
( 20 ). 

4. Plaintiffs aver that under and by virtue of a deed 
dated the 25th day of November, 1926, Margery Catherine 
Miller conveyed the above described parcel of land to one 
Joseph Donnelly, the deed being recorded in Liber 5884, at 
folio 357; said Joseph Donnelly by his deed dated the 20th 
day of February, 1929, conveyed the said parcel of land to 
M. Francis Yingling and Patrick Lane, and this deed is 
recorded in Liber 6412, folio 161, of the land records of the 
District of Columbia. Patrick Lane by his deed dated the 
5th day of August, 1931, and recorded in Liber 6593, folio 
166, conveyed his half interest to M. Francis Yingling. 

5. Plaintiffs believe and, therefore, aver that the said 
Margery Catherine Miller occupied said property for a 
period of over thirty years, claiming it as her own and hold¬ 
ing said parcel of land openly, notoriously, continuously 

and adversely to the record owners and the whole 

3 world, building inclosures and making improvements 
thereupon and otherwise exercising dominion there¬ 
over. That the said Joseph Donnelly upon his purchase of 
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the hereinbefore described property continued the posses- j 
sion of the said property, claiming the entire parcel as his ! 
own openly, notoriously and adversely to the record owners ; 
and the whole world, making improvements thereon and j 
otherwise exercising dominion over it continuously until he j 
deeded it to M. Francis Yingling and Patrick Lane. That, j 
by reason of such adverse and continuous possession by j 
their predecessors in title and by themselves, a good title j 
thereto in fee simple became vested in M. Francis Yingling; j 
that under and by virtue of the last will and testament of 
the said M. Francis Yingling, duly admitted to probate and j 
record in Administration Cause number 42,352, a good title j 
in fee simple is now vested in the plaintiffs. 

6. The persons named as defendants in this bill are all j 
of the persons who have, or appear to have, any claim, j 
interest or title adverse to that of the plaintiffs herein. ; 
Plaintiffs aver, however, that the only defendant wdio has j 
ever made any claim to said parcel of land is Frank D. ! 
Klimkiewicz. His claim is based upon a tax title which j 
dated from 11th day of January, 1933, but no deed has been j 
recorded on the land records, the property having been 
transferred to his name on that date by the Assessor’s of- j 
fice. The said Lilly B. Spalding by her deed dated the 30th j 
day of April, 1937, deeded all her right, title and interest to 
the South twenty-two (22) feet front on Twelfth Street by j 
the full depth of Original Lot Twenty (20), in Square One | 
thousand and one (1001), to Frank D. Klimkiewicz, the said j 
deed being recorded on the 1st day of July in the land rec- j 
ords of the District of Columbia at Liber 7126, folio i 
310. 

4 THEREFORE, to the end that said adverse pos- j 

sessorv title of plaintiffs be made a matter of record ! 
and the title to said property quieted, plaintiffs file this j 
their bill of complaint and pray: 

First. That United States Writs of Subpoenas may be 1 
directed to the defendants commanding them to appear and j 
answer the exigencies of this bill. 

Second. That this Court by final decree herein declare 
the title of plaintiffs to the real estate involved in this cause ! 
and described in paragraph three (3) of this bill, to be com- | 
plete and perfect in fee simple by reason of the adverse j 

| 

i 

i 

i 

i 


i 
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possession of the plaintiffs and their predecessors in title, 
Margery Catherine Miller, Joseph Donnelly, Patrick Lane 
and M. Francis Yingling, deceased, and perpetually enjoin 
the defendants, and each of them, from asserting any title 
by suit or otherwise, or making any claim or demand to or 
against the said real estate, or any part thereof, or against 
the plaintiff, his heirs and assigns. 

Third. That plaintiff may have such other and further 
relief as the nature of the case may require and to the Court 
may seem fit and proper. 

WESTMINSTER DEPOSIT & 
TRUST CO 
WILLIAM E. ROOP 
Plaintiff. 

MICHAEL WALSH 
Plaintiff. 

PAUL D. TAGGART 
Attorney for Plaintiffs 


5 State of Maryland, 

County of Carroll, ss: 

I, William E. Roop, President of The Westminster De¬ 
posit & Trust Company, of Westminster, Maryland, a body 
corporate, do solemnly affirm that I have read the afore¬ 
going and annexed petition by me subscribed and know the 
contents thereof; that the statements of fact therein made 
as upon personal knowledge are true, and those made as 
upon information and belief I believe to be true. 

WILLIAM E. ROOP 

Subscribed and sworn to before me, this 25th dav of Mav, 
1938. 


HELEN J. HAIFLEY 

(Notarial Seal) Notary Public 

District of Columbia, ss: 

I, Michael Walsh, do solemnly swear that I have read the 
aforegoing petition by me subscribed and know the con¬ 
tents thereof; that the statements of fact therein made upon 
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personal knowledge are true, and those made as upon in¬ 
formation and belief I believe to be true. 

MICHAEL WALSH 


Subscribed and sworn to before me, this 27th day of May, j 
1938. ! 

CECILIA JAMISON 

(Notarial Seal) Notary Public , D. C. 

() Ansu'er and Counter Claim of Defendant 

Frank D. Klimkiewicz. 


Filed August 3 1938 


For Answer to the Bill of Complaint exhibited herein, de- i 
fendant Frank D. Klimkiewicz respectively states: 

1,2. He admits the formal matters averred in paragraph | 
1 and 2 of the Bill. 

3. He is without knowledge, and therefore denies, the j 

averment in paragraph 3 of the Bill that M. Francis Ying- j 

ling became seized of the parcel of land mentioned. He j 

further denies that the parcel of land mentioned is no longer | 

shown on the Land Records of the District of Columbia as j 

the South twenty-two (22) feet of Lot Twenty (20), in j 

Square One thousand one (1001), and says that the lot 

number Eight hundred and nineteen (819) is not the pres- j 

ent Land Record designation of said parcel of land, but is j 

merelv the lot number used bv the Tax Assessor for his i 
* * 

convenience in tax assessments. 

4. He denies that any of the grantors in anv of the deeds ! 
mentioned in paragraph 4 of the Bill had any title in or to ' 
said parcel of land. 

5. He is without knowledge, and therefore denies, the j 
averments of paragraph 5 of the Bill, excepting the aver- j 
ment that M. Francis Yingling left a last will and testament, j 
which was duly admitted to probate and record in Admin- j 
istration Cause number 42,352, and appointing the plaintiffs j 
as Trustees of real estate which said decedent may have 
left. 

6. lie admits that he is the only person, other than the j 
plaintiffs, making any claim to said parcel of land. He 
denies that his claim is based wholly upon a tax title, and ; 


i 


i 
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says that the record title to the parcel of land is 

7 vested in him in fee simple by deed dated April 30, 
1937, from Lilly B. Spalding to him, recorded July 

1,1937, in Liber 7126, folio 310 et seq. Land Records, D. C. 

7. The plaintiffs have neither title, nor color of title, to 
said parcel of land or any part thereof, but have, during 
the last one or two years, caused a fence to be erected along 
the eastern border of the parcel, and a fire-resisting fence 
or wall to be constructed running in an East to West line, 
and nearer the South than the North line of said parcel, 
the area to the North of said last named fence or wall being 
now continuously trespassed upon at the instance and in¬ 
stigation of the plaintiffs for storage and burning of trash; 
in consequence of which this defendant has been, and is 
still, being deprived of the possession and use of his said 
parcel of land. Said parcel is of special and peculiar value 
to this defendant, in that it immediately adjoins his mill 
property and can be most advantageously used in connec¬ 
tion therewith. 

WHEREFORE the premises considered, this defendant 
prays, by way of counter claim: 

1. That a permanent injunction issue against the plain¬ 
tiffs, requiring them to cease their trespassing upon the 
parcel of land herein concerned, and remove therefrom all 
fences, walls, or other erections which they have caused to 
be placed upon the same. 

2. That the plaintiffs be decreed to be without right, title 
or interest of any kind in said parcel of land. 

3. That the plaintiffs be required to account to this de¬ 
fendant for the reasonable use value of the parcel of land 
herein concerned during the period of their wrongful tres¬ 
passing upon the same. 

8 4. For such other and general relief as the case 
may require, and to the Court may seem just and 

meet. 

FRANK D. KLIMKIEWICZ 
Defendant 

GEO. E. SULLIVAN 
JAMES E. SHIFFLETTE 
Attorneys for Defendant , 

Frank D. Klimkiewicz. 
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District of Columbia, to wit : 

I, Frank D. Klimkiewicz, being first duly sworn, depose j 
and say that 1 have read the foregoing Answer and Counter j 
Claim by me subscribed, and know the contents thereof, j 
and that 1 verily believe the facts therein stated to be true, j 


FRANK D. KLIMKIEWICZ 


Subscribed and sworn to before me this 3 day of August, 
1938. 


HARRY P. WHITE 

(Notarial Seal) Notary Public, D. C. 

My Commission expires March 16, 1941 


i 


9 Answer of Defendant Lilly B. Spalding to Bill 

Filed August 3 1938 

* # # 

j 

For answer to the Bill of Complaint herein, defendant j 
Lilly B. Spalding (reserving to herself her objection to said 
Bill heretofore stated in her motion to dismiss, heretofore 
filed) respectively states: 

1,2. She admits the formal matters averred in para- j 
graphs 1 and 2 of the Bill. 

3. She is without knowledge, and therefore denies, the j 

averment in paragraph 3 of the Bill that M. Francis Ying- j 

ling became seized of the parcel of land mentioned. She j 

further denies that the parcel of land mentioned is no longer i 

shown on the Land Records of the District of Columbia as j 

the South twenty-two (22) feet of Lot Twenty (20), in j 

Square One Thousand one (1001), and says that the lot j 

number Eight hundred and nineteen (819) is not the pres-: 

ent Land Record designation of said parcel of land, but is I 

merelv the lot number used bv the Tax Assessor for his 
* t * 
convenience in tax assessments. 

4, 5, and 6. She is without knowledge, nor interested in, j 
the averments of paragraphs 4, 5, and 6 of the Bill, except- j 
ing the averment in paragraph 6 of the Bill, that she has i 
deeded all her right, title and interest in said parcel to de-s 
fendant Frank D. Klimkiewicz, which last-named averment! 
she admits, and, in consequence thereof, she disclaims all: 


j 

i 

| 
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interest in this proceeding and denies the right of the plain¬ 
tiffs to make her a party defendant hereto. 

AND having fully answered, she prays that the Bill may 
be dismissed as to her, and she may be awarded her rea¬ 
sonable costs herein. 

LILLY B. SPALDING 
Defendant. 

10 0. MURRAY BERNHARDT, 

Attorney for Defendant, Lilly B. Spalding. 

District of Columbia, to ivit: 

I, Lilly B. Spalding, being first duly sworn, depose and 
say that I have read the foregoing Answer by me sub¬ 
scribed, and know the contents thereof, and that I verily 
believe the facts therein stated to be true. 

LILLY B. SPALDING 

Subscribed and sworn to before me this 3rd day of 
August, 1938. 

RICHARD HUHN 

(Notarial Seal) Notary Public, D. C. 


11 Pretrial Proceedings 

Filed January 18 1940 

# # # 

Statement of Nature of Case: 

Bill to quiet title respecting south 22' of length of lot on 
12th St., S. W. known as Lot 20, Square 1001. Plaintiff 
claims title by adverse possession, naming the defendant 
Klimkiewicz as defendant who claims title by tax deed of 
municipality, and also claims record title by deed from de¬ 
fendant Lilly B. Spalding; defendant Lilly B. Spalding is 
named as party holding record title as at time title by ad¬ 
verse possession is claimed to have accrued to plaintiffs. 

Defendant Klimkiewicz puts plaintiff to proof as to ad¬ 
verse possession, claims valid record title and ownership of 
property pursuant to tax deed and Spalding deed. Defen¬ 
dant further claims trespass on property by plaintiffs, and 
seeks to restrain further trespass. 
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Plaintiffs are trustees under the will of M. Francis Ying-j 
ling, deceased, in favor of whose estate the title by adverse j 
possession is claimed. 

At pretrial plaintiffs state they are willing to pay to de-| 
fendant Klimkiewicz prorata share of any taxes paid byj 
said defendant, when such prorata share is ascertained byj 
the court, such prorata share representing an amount of j 
taxes paid by defendant in respect to property in question, j 
This offer is claimed to be made by plaintiffs by way of j 
tender. 

Stipulations: 

Parties stipulate that by records of the Recorder of! 
Deeds of the District of Columbia, it appears the defendant I 
Klimkiewicz was conveyed the property in question under! 
tax deed, and further was conveyed record title to the prop- j 
ertv in question by defendant, Lilly B. Spalding. This | 
stipulation dispenses with proof of records, but reserves j 
the claim of adverse possession, which is agreed to be the j 
sole issue in this case. 

All documents referred to in pleadings of the parties may j 
be received in evidence without formal proof. 

Attornevs authorized to act: i 

P. D. TAGGART I 

Plaintiff. Dated January 18, 1940 

J. E. SHIFFLETTE BOLITHA J. LAWS 

C. M. BERNHARDT: Pretrial Justice. 

GEO E. SULLIVAN. 

H. W. VAN DYKE 

Defendant. 


12 Findings of Fact and Conclusions of Laic 

Filed April 23, 1940 

# # * 

i 

The cause coming on for trial and the court, having heard i 
the evidence and considered the stipulation of the parties, i 
finds the facts and states conclusions of law as follows: 


i 

i 

j 

i 


i 

I 
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Findings of Fact . 

1. That the plaintiffs are the surviving trustees under 
the last will and testament of M. Francis Tingling, deceased. 

2. That the plaintiff's decedent, M. Francis Tingling, 
and her predecessors in title have held actual, exclusive, 
continuous, open, notorious and adverse possession for 
more than twenty years of the strip and parcel of land de¬ 
scribed in the bill of complaint as follows: 

The south twenty-two (22) feet of Original Lot numbered 
twenty (20), in Square numbered one thousand one (1001), 
in the District of Columbia, fronting twenty-two (22) feet 
on Twelfth. Street, Southeast, by a depth of seventy-seven 
and six tenths (77.(3) feet, said lot being now shown on the 
records of the Assessor’s office of the District of Columbia 
as Lot eight hundred nineteen (819) in Square one thousand 
one (1001). 

3. That plaintiff trustees have continued in the actual, ex¬ 
clusive, open, notorious and adverse possession of said strip 
or parcel of land described in paragraph 2 hereof since the 
death of their decedent, the said M. Francis Tingling. 

4. That there is no evidence in support of the counter¬ 
claim of the defendant, Frank D. Klimkiewicz, and said 
counter-claim should be dismissed. 

5. That the defendant, Lilly B. Spaulding, dis- 
13 claims any interest in said strip or parcel of land 
and as to her the bill of complaint should be dis- 


m 


Conclusions of Law. 


1. That the plaintiff trustees have a fee simple title by 
adverse possession to the strip or pa.reel of land herein de¬ 
scribed. 

2. That the counterclaim of the defendant, Frank D. 
Klimkiewicz, must be dismissed. 

3. That the bill of complaint as to the defendant, Lilly 
B. Spaulding, must be dismissed. 

It is so ordered, and counsel for plaintiff will submit ap¬ 
propriate judgment in accordance herewith. 

O R LUHRING 

Justice. 


April 23, 1940. 
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14 Judgment 

Filed May 6 1940 
* * # 

This action came on to be heard at this term: and theref 
upon upon consideration thereof, it is, this 6th day of Mavl 
1940, ordered, adjudged and decreed as follows: 

1. That the plaintiffs, “The Westminster Deposit and 
Trust Company, and Michael Walsh”, Trustees named ii| 
the will of Mr. Francis Tingling, deceased, are hereby 
vested with a perfect and indefeasible title in fee simple 
by adverse possession to the south twenty-two (22) feet 
of Original Lot numbered twenty (20), in Square numbered 
one thousand one (1001), in the District of Columbia, front-j 
ing twenty-two (22) feet on Twelfth Street, Southeast, by a| 
depth of seventy-seven and six tenths (77.6) feet, said lot 
being now shown on the records of the Assessor’s Office of 
the District of Columbia as Lot eight hundred nineteen! 
(819) in Square one thousand one (1001). 

2. It is further ordered, adjudged and decreed that the 
counterclaim of the defendant, Frank D. Klimkiewicz, be 
and the same is hereby dismissed, and the said Frank D. 
Klimkiewicz is enjoined from asserting any title by suit or 
otherwise, or making any claim or demand to or against the 
said real estate, or any part thereof, or against the plaintiff,! 
his heirs and assigns. 

3. It is further ordered, adjudged and decreed that the; 
bill of complaint as to the defendant, Lilly B. Spaulding, bei 
and the same is herebv dismissed. 

4. It is further ordered that the plaintiff recover fromj 
the defendant, Frank D. Klimkiewicz, his costs herein ex-j 
pended, the same to be taxed by the Clerk of the Court andj 
have execution therefor. 

i 

By the Court 

O. II. LUHRING. | 

Justice 

i 

i 

• i 

i 

■ 

i 

j 


i 
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15 Memorandum 

July 2 1940 

Order overruling motion for a new trial—filed. 

Notice of Appeal 

Filed July 22 1940 

* * # 

Notice is hereby given this 22nd dav of Julv, 1940, that 
Frank D. Klimkiewicz, defendant hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 6th day of 
May, 1940 (made final by order of July 2, 1940 overruling 
motion for new trial) in favor of plaintiffs, The 'Westminis¬ 
ter Deposit and Trust Company, a corporation, and Michael 
Walsh, Trustees under the will of M. Francis Tingling, 
against said defendant, Frank D. Klimkiewicz. 

JAMES E. SHIFFLETTE. 
GEO. E. SULLIVAN 
Attorneys for defendant 
Frank D. Klimkiewicz. 


Memorandum 

July 22 1940 

Bond on Appeal for $230.00—filed. 


16 Points on Appeal 

Filed August 2 1940 

o 

# * * 

Appellant, Frank 1). Klimkiewicz, respectfully assigns 
the following errors: 

1. The Court erred in not dismissing plaintiffs’ bill. 

2. The Court erred in not making special findings of fact 
as required by Federal Rule 52, instead of the mere gen¬ 
eralities or conclusions substituted. 

3. The Court erred in not finding specially that plaintiffs’ 
acts, and those of their predecessors, constituted mere pres- 
passes, without the exclusive and notorious adverse posses¬ 
sion necessary for title by adverse possession. 
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4. The Court erred in not finding specially that neither 
the plaintiffs, nor their predecessors, are shown to have j 
had or claimed under anv instrument color of title to the j 
strip of land herein concerned previous to November 1926. j 

5. The Court erred in not awarding affirmative relief to | 
defendant Frank D. Klimkiewicz under his counterclaim. j 

6. The Court erred in not finding specially that defen- 1 
dant Frank D. Klimkiewicz duly acquired the record title j 
to the strip of land herein concerned, that plaintiffs are en- ; 
gaged in continuous trespasses, and that he is, accordingly, i 
entitled to an injunction against the trespasses of plaintiffs, i 

7. The Court erred in not finding specially that the pay- j 
merit of taxes by defendant Frank D. Klimkiewicz and his ! 

predecessors was the equivalent of possession by ac- | 
17 tual enclosure under Sec. 999 I). C. Code. 

JAMES E. SHIFFLETTE 
GEO. E. SULLIVAN 
Attorneys for defendant 
Frank D. Klimkiewicz. 


Memorandum 

August 28 1940 

Time to file record on appeal with Appellate Court and 
docketing such appeal, extended from day to day to and 
including December 31, 1940. 


18 Staten tent of Proceedings Upon Trial. 

Filed December 20 1940 

! 

# # # 

On January 25, 1940, trial was had before Mr. Justice i 
Luliring, without a jury, and without a stenographic report, i 
and the following proceedings were had: 

Michael Walsh, one of the plaintiffs, called by plaintiffs, 
testified: 

j 

I am a real estate broker in the District of Columbia, and j 
first became acquainted with the South 22 feet of Lot 20 in 
Square 1001, in September, 1926. There was a mill on the j 
north border which served as the north boundarv. I acted i 
as agent for Joseph Donnelly when Mr. Donnelly purchased j 
in November 1926 the adjoining property on the south, j 


i 
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known as Lots 1 and 2 in Square 1001, and the deed to Mr. 
Donnelly included Lots 1 and 2 and also the South 22 feet 
of Lot 20. A man named Sehlosser was in actual possession 
at that time as tenant of Mrs. Margery Catherine Miller. 
After the deed to Mr. Donnelly, I rented all of said land to 
Mr. Wiseman, who used it for wrecking automobiles. Mr. 
Poole succeeded Mr. Wiseman as tenant in 1929, and re¬ 
mained until 1936. The fences were at times broken down 
or damaged by the wrecking of the cars, but most of the 
original posts remain and the fences were always replaced. 
They are at the same location today as in 1926. 

19 Henry L. Poole, called by plaintiffs, testified: 

I became a tenant of the Walsh Real Estate Co. 
some time in January 1929 of land at 12th and 0 Streets 
S. E., and used the property for automobile wrecking busi¬ 
ness. I was also acquainted with the property for about two 
years previously while it was rented by Mr. Walsh to Mr. 
Wiseman. The cars were pushed on from the street in all 
directions. There were some fenceposts on the 12th Street 
side. The Walsh Co. put a picket fence 6 ft. high on 12th 
Street about a vear after I went in. The mill sufficed as a 
boundary for my purposes during the time I was a tenant. 
When Mr. Wiseman left, a “For Rent” sign was posted 
about midway of Lot 2 on the 0 Street front. 

Nathan Wiseman, called by plaintiffs, testified: 

I was a tenant of the Walsh Real Estate Co. for two or 
three years commencing the latter part of 1926 of land at 
12th and 0 Streets S. E. I used all the land up to the mill 
for automobile wrecking. While I was there, there were 
fence posts on the 12th Street side, but the rest of the fence 
was gone. I took some of the fence posts down myself 
because they were in the way. The fence was never fixed 
up while I was there. I would just run the cars in and 
demolish. During the time Mr. Sehlosser was there, there 
had been a fence. We pulled up at least four old heavy 
posts on 12th Street. 

Mrs. Margery Catherine Miller, called by plaintiffs, tes¬ 
tified : 

I am 71 years of age. I was born in 1869 in my father’s 
house on lot 1 in square 1001 at 12th and O Streets, S. E., 
this City. My father acquired that lot and the adjoining 
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lot 2 before I was born. Lots 1 and 2 were all that myj 
father owned there. I owned them after my father died,, 
until sold bv me about 13 rears ago. When mv father! 
bought lots 1 and 2 he had it surveyed by Mr. Forsythe,! 
the Surveyor, and when he put the stakes down myj 

20 father fenced it in right away, and put his cow stablej 
at the end on the rear of the lots. The fence on lot i 

1 ran from () Street along 12th Street to the end of the lot,! 

1 ' i 

and then ran up hill to the alley. It ran straight across; 
from 12th Street to the alley. 1 never paid much attention; 
to the mill down there. It has been there but a few years. | 

I don’t know whether that building adjoins my father’s lot j 
or not. I have been away from there for quite a time, j 
My father’s fence was right at the end of the lot. The j 
width or length I couldn’t tell you. The original fence j 
constructed bv mv father was the same fence that was there | 
when I deeded the property in 1926, except for necessary 
repairs where it had rotted. When I executed the deed to ! 
Mr. Donnelly in November 15)26, I didn’t know it covered j 
land other than lots 1 and 2. I recall that the mill wall did j 
not immediately adjoin the fence, but there was some dis- j 
tance—just how many feet I do not know—between the 
fence and the mill. I have not lived there since about : 
1891 when I was married and moved away. After I moved ! 
away, I called there regularly to collect rent from the ten- j 
ant. 1 was married when I was 23. My father died about j 
1S96, and mv mother died about 1912. 

At the close of the foregoing evidence, it was stipulated j 
between counsel (1) that during the entire period of the j 
alleged adverse possession, defendant Frank D. Klimkie- i 
wicz, and his predecessors in the record title, had paid all j 
taxes on the South 22 feet of Lot 20, Square 1001, and none j 
had been paid by plaintiffs, and (2) that the south wall of i 
the mill mentioned in the testimony is located on the north ; 
line of the strip of land herein concerned known as the j 
South 22 feet of Lot 20, Square 1001. 

At the commencement of the trial, plaintiffs renewed their ! 
offer at the pre-trial to pay all taxes which had been paid j 
bv defendant Klimkiewicz, and the latter refused to ! 

21 accept such offer as in full of his rights. 

The foregoing is approved as an accurate and com- j 
plete narrative statement of the evidence and proceedings j 
upon the aforesaid trial, with the exception that the Court i 

i 

i 
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is without recollection whether or not the witness, Margery 
Catherine Miller, testified: 

“I recall that the mill wall did not immediately adjoin 
the fence, but there was some distance—just how many feet 
I do not know—between the fence and the mill.” 

and the Court can not and does not certify that she did so 
testify, as stated on page 3. 

December 20—1940. 

0 H LUHRING 
Justice. 

22 Designation by Defendant Frank D. Klimkie- 
wicz for Record on Appeal 

Filed August 2 1940 

# # # 

The Clerk will please prepare a transcript of record on 
appeal, containing the following: 

1. Bill of Complaint. 

2. Answer and counterclaim of defendant Klimkiewicz. 

3. Pre-trial proceedings. 

4. Findings and conclusions. 

5. Judgment of May 6, 1940. 

6. Memo, of Order of July 2, 1940 overruling motion for 
new trial filed May 16, 1940. 

7. Memo, of notice of appeal July 22, 1940 by defendant 
Klimkiewicz from judgment of May 6, 1940 made final by 
said order of July 2, 1940. 

8. Points on appeal. 

9. Statement of proceedings upon trial. 

10. This designation. 

JAMES E. SHIFFLETTE 
GEO. E. SULLIVAN 
Attorneys for defendant 
Frank D. Klimkiewicz. 

Copies of foregoing Designation, and of Points on appeal 
and Statement of Proceedings upon trial mentioned therein, 
acknowledged this 2nd day of August, 1940. 

PAUL D. TAGGART by D. R. WILSON 
Attorney for Plaintiffs. 
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23 Counter Designation of Record by Plaintiff 

Filed August 9 1940 

• * • 

i 

The Clerk will please include in the transcript of record; 
on appeal, in addition to the items listed by defendant,j 
Frank D. Klimkiewicz, the items listed below: 

1. Answer of Defendant, Lilly B. Spalding. 

2. Statement of Proceedings upon the trial, as filed bvi 
Plaintiff. 

3. This designation. 

PAUL D. TAGGART 

Attorney for Plaintiffs. 

Service of copy of Counter Designation of Record, and! 
copy of Statement of Proceedings upon trial, as filed by 
Plaintiff, this 9th. of August, 1940, is acknowledged. 

JAMES E. SHIFFLETTE 
By W. C. ENGLISH. 

Attorney for Defendant. 


24 Additional Designation 

Filed December 20 1940 

i 

* * # 

The Clerk is hereby requested to omit from the transcript j 
of record the statements of proceedings upon trial as pro¬ 
posed by appellant and appellees, respectively, and substi- i 
tute therefor the statement of proceedings upon trial ap- ; 
proved and filed by the trial Justice December 20, 1940. 

JAMES E. SHIFFLETTE 

GEO. E. SULLIVAN 
Attorneys for deft. 

Klimkiewicz. 

PAUL D. TAGGART 
Attorney for Plaintiffs. 

! 


i 

i 
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25 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 24, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, and in accordance with Rule 
75 (g) of the Federal Rules of Civil Procedure for the 
District Courts of the United States, in cause No. 67315 in 
Equity, wherein The Westminster Deposit and Trust Com¬ 
pany, a corporation, et al., Trustees, are Plaintiffs and 
Frank D. Klimkiewicz, et al., are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 24th day of December, 1940. 

CHARLES E. STEWART, 
Clerk. 

By C B COFLIN, 

Asst Clerk 

Endorsed on cover: No. 7803 Klimkiewicz, Appellant, vs. 
The Westminster Deposit and Trust Co. et al. etc. United 
States Court of Appeals for the District of Columbia Filed 
Dec 26 1940 Joseph W. Stewart Clerk 
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OCTOBER TERM, 1940. 


No. 7803. 

SPECIAL CALENDAR. 


Frank D. Klimkiewicz, 


vs. 


Appellant, 


The Westminster Deposit and Trust Company, 
and Michael Walsh, Trustees Under the Will 
of M. Francis Yingling, 

Appellees. 


BRIEF FOR APPELLANT 


I. JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia entered May 6, 1940 (R. 11), sustaining 
bill to quiet title filed by appellees June 2, 1938 (R. 
1), and dismissing counterclaim of appellant filed 
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August 3, 1938 (R. 5), after evidence taken (R. 13- 
16), and purported findings and conclusions (R. 9- 
10 ). 

The lower Court had jurisdiction under Title 18, 
Sections 43 and 44, and Title 25, Section 1, Code D. 
C. (1929), and this Court has appellate jurisdiction 
by virtue of Title 18, Section 26, Code D. C. (1929). 

II. STATEMENT OF CASE. 

The disputed parcel, Lot 819 (South 22 feet of 
original Lot 20) in Square 1001, is shown upon the 
following diagram: 

N 

t 

S. E. Corner of Square 1001 



u 

-M 


CO 

CQ 

Jo So S7 

n 0" Street S.E. 
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a. Pleadings. 

The bill to quiet title filed June 2, 193S expressly 
admits appellant to be the only person having “any 
claim, interest or title adverse to” appellees’ (R. 3). 
Appellees base their own claim solely upon supposed 
adverse possession of one Margery" Catherine Miller 
for “over thirty years” preceding November 25, 1926 
(R. 2), and of one Joseph Donnelly for an additional 
period of more than two years from November 25, 
1926 to February 20, 1929 (R. 2-3). Appellant’s 
answer and counterclaim expressly denied the aver¬ 
ments as to adverse possession (R. 5), and charged, 
instead, trespasses by appellees “for storage and 
burning of trash” (R. 6), prayed a permanent in¬ 
junction against such continuing trespasses, also 
prayed that appellees be decreed without right, title 
or interest in the parcel, and further prayed that they 
be required to account for the reasonable use value 
of the parcel during the continuance of the trespasses 
(R. 6). 


b. Evidence. 

The evidence consisted of: 

(1) Stipulation that record title to the parcel had 
been conveyed to appellant (R. 9). 

(2) Stipulation that appellant and his predeces¬ 
sors in the record title have paid all taxes on the par- 
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cel during the entire period of the alleged adverse 
possession (R. 15). 

(3) Testimony of Margery Catherine Miller: 

(a) She was born in 1869 in her father's house 
on Lot 1, Square 1001 (R. 14). 

(b) Her father acquired said Lot 1, and ad¬ 
joining Lot 2, before she was born (R. 15). 

(c) Her father had said Lots 1 and 2 surveyed 
by the District Surveyor, Mr. Forsythe, and 
“fenced it right away” according to the Survey¬ 
or’s stakes, “and put his cow stable at the end 
on the rear of the lots” (R. 15). “The fence on 
Lot 1 ran from 0 Street along 12th Street to the 
end of the Lot, and then ran up hill to the alley. 

(d) “The original fence constructed by my 
father was the same fence that was there when 
I deeded the property in 1926, except for neces¬ 
sary repairs w T here it had rotted.” (R. 15). 

(e) “My father died about 1896” (R. 15). 

(f) “I owned them (Lots 1 and 2) after my 
father died” (R. 15). 

(g) “When I executed the deed to Mr. Don¬ 
nelly in November 1926, I didn’t know it cov¬ 
ered land other than Lots 1 and 2.” (R. 15.) 

(4) Testimony of Michael Walsh: 

(a) Was agent for Mr. Donnelly when he pur- 


5 


chased in November 1926 Lots 1 and 2 in Square 
1001 (R. 13-14). 

(b) The deed to Mr. Donnelly included Lots 
1 and 2, and also the South 22 feet of Lot 20 (R. 
14). 

(c) After the deed to Mr. Donnelly, witness 
acted for him in renting all of said land to Mr. 
Wiseman for wrecking automobiles (R. 14). 

(d) In 1929 Mr. Poole succeeded Mr. Wise¬ 
man as tenant (R. 14). 

(e) A mill on the north border of the South 
22 feet of Lot 20 served as the north boundary 
of the land rented by witness to Mr. Wiseman 
and Mr. Poole (R. 13). 

(f) Fences were at times broken down or dam¬ 
aged by the wrecking of automobiles, but always 
replaced (R. 14). 

(5) Testimony of Nathan Wiseman: 

(a) Was tenant of Walsh Co. commencing in 
latter part of 1926, for two or three years, of land 
at 12th and 0 Streets S. E., and used all the land 
up to the mill for automobile wrecking (R. 14). 

(b) During the time the former tenant Mr. 
Schlosser was there, there had been a fence 
(R. 14). 

(c) WTiile witness was tenant, there were 
fence posts on the 12th Street side, but the rest 
of the fence was down. Witness took some of 
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the fence posts down himself because they were 
in the w’ay. “The fence was never fixed up while 
I was there.” (R. 14.) 

(6) Testimony of Henry L. Poole: 

(a) In January 1929 witness became tenant, 
succeeding Mr. Wiseman, of land at 12th and 0 
Streets S. E. from Walsh Co. for automobile 
wTecking (R. 14). 

(b) The mill served as the north boundary 
(R. 14). 

(c) There were some fence posts on the 12th 
Street side (R. 14). 

(d) “The cars were pushed on from the Street 
in all directions” (R. 14). 

(e) About a year after witness’ tenancy began 
the Walsh Co. put up a picket fence on 12th 
Street (R. 14). 

c. Purported Findings and Conclusions. 

The purported findings of the Court below (R. 10) 
asserted: 

1. That appellees are surviving Trustees un¬ 
der will of M. Francis Yingling, deceased,—a 
matter not even at issue but conceded by appel¬ 
lant (R. 5). 

2. That said decedent and predecessors held 


“actual, exclusive, continuous, open, notorious j 
and adverse possession for more than twenty 
years’’ of the disputed parcel (R. 10). 

3. That appellees as Trustees of said decedent 
“have continued in the actual, exclusive, open, 
notorious and adverse possession of said strip 
or parcel” since decedent’s death (R. 10). 

4. That “there is no evidence in support of 
the counterclaim” (R. 10). 

I 

| 

The stated “Conclusions of Law” were: 

1. That appellees “have a fee simple title by 
adverse possession” (R. 10). 

2. That the counterclaim must be dismissed 
(R. 10). 

I 

Due to the Court’s substitution of mere generali- j 
ties or conclusions for the special findings of fact 
required by F.C.P.R. 52, the Court below appears to 
have completely lost sight of the total lack of evi- j 
dentiary support for the purported findings, because 
no reference whatever was made to the series of con¬ 
trolling and incontrovertible facts in the record, at 
variance with the claimed title by adverse posses¬ 
sion, and conclusively establishing, instead, appel¬ 
lant’s counterclaim, namely: 

1. Appellant’s record title which was express¬ 
ly stipulated (R. 9). 


! 

i 
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2. Expressly stipulated fact that appellant 
and his predecessors paid all taxes “during the 
entire period of the alleged adverse possession” 
(R. 15). 

3. No claim adverse to appellant’s title was 
asserted by anyone until November 1926, when 
a Mr. Donnelly in taking a deed from Mrs. 
Miller for other Lots had this parcel also includ¬ 
ed (R. 14), though without Mrs. Miller’s knowl¬ 
edge (R. 15). 

4. There is no evidence that Mrs. Miller or 
her father ever asserted any claim to this parcel. 

5. The inauguration in November 1926 of Mr. 
Donnelly’s claim to the parcel was without any 
antecedent basis. 

6. The period between said November 1926 
and the bringing of this suit in June 1938 is obvi¬ 
ously less than the fifteen year period required 
for adverse possession. 

7. The fact of appellant’s admitted record 
title, coupled with the evidence of appellees’ 
witnesses, Walsh, Wiseman and Poole (R. 14), 
showing repeated acts of trespass upon appel¬ 
lant’s parcel, demonstrates the lack of basis for 
the purported finding of the Court below that 
“there is no evidence in support of the counter¬ 
claim” (R. 10). 


III. STATUTES AND RULES INVOLVED. 


“No action shall be brought for the recovery of 
lands, tenements, or hereditaments after fifteen years j 
from the time the right to maintain such action shall j 
have accrued.” 

Title 24, Section 341, Code D. C. (1929). ! 

“When title to any real estate in the District of | 
Columbia shall have become vested in any person or j 
persons by adverse possession, the holder thereof j 
may file a bill in the Supreme Court of the District 
of Columbia (now District Court of the United 
States for the District of Columbia) to have such 
title perfected.” 

Title 25, Section 1, Code D. C. (1929). j 

“In an action to recover vacant and unimproved 
lots of ground it shall not be necessary, in order to 
maintain the defense of adversary possession, to show I 
that the premises in controversy had been inclosed; ! 
but if it appear that the property had been assessed j 
for taxation to the defendant, or those under whom | 
he claims, and that he or they had regularly paid the j 
taxes on the same and were the only persons who had j 
exercised control over the same for a period of fifteen | 
years before the bringing of the action, such facts i 
shall be the equivalent of possession by actual inclo- j 
sure.” 

Title 25, Section 2, Code D. C. (1929). j 

“In all actions tried upon the facts without a jury, ! 
the court shall find the facts specially and state sep- ; 
arately its conclusions of law thereon and direct the 
entry of the appropriate judgment.” 

Federal Civil Procedure Rule 52. 
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IV. STATEMENT OF POINTS. 

The errors of the Court below relied upon by ap¬ 
pellant are: 

1. In not dismissing appellees’ bill. 

2. In substituting mere generalities or conclusions 
for the special findings of fact required by F.C.P. 
R. 52. 

3. In not finding specially that the payment of 
taxes by appellant and his predecessors was the 
equivalent of possession by actual enclosure under 
Title 25, Sec. 2, Code D. C. (1929). 

4. In not finding specially that the acts of appel¬ 
lees and their predecessors constituted mere tres¬ 
passes, and were not of a nature and for a period 
sufficient to give title by adverse possession, in ac¬ 
cordance with the fifteen year period prescribed in 
Title 24, Section 341, Code D. C. (1929). 

5. In not awarding affirmative relief to appellant 
under his counterclaim, because of such continuing 
trespasses committed against appellant’s title and 
rights. 


V. SUMMARY OF ARGUMENT. 

The Court below failed to find the facts specially 
as required by Federal Civil Procedure Rule 52, and 
substituted therefor generalities or conclusions. The 
substituted generalities are without support in, and 
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I 

i 

i 


contrary to, the evidence, which conclusively shows j 
the inauguration, without antecedent basis, for the 
first time in November 1926 (less than twelve years ' 
before the bringing of the suit), of the alleged ad¬ 
verse claim and so-called possession upon which ap- | 
pellees rely, and also shows, by express stipulation, j 
appellant’s record title to the parcel, and payment by i 
him and his predecessors of all taxes during the en- j 
tire period of the alleged adverse possession, and his 
consequent right to counter-relief against appellees j 
because of their admitted trespasses. The bill i 
should have been dismissed, and the counterclaim 
sustained. 

VI. ARGUMENT. 

In view of what has already been presented in the j 
Statement of Case, a brief argument should suffice. 

Had the Court below undertaken to state the facts j 
specially, as required by F.C.P.R. 52, instead of sub¬ 
stituting generalities or conclusions, His Honor 
would, obviously, not have been able to proceed to \ 
judgment for appellees, and the expense and delay j 
incident to this appeal would have been avoided. The | 
Rule is a salutary one not only for the protection of j 
the parties to litigation, but also to protect the trial j 
Court and the appellate Court, the former against j 
improvident action, and the latter against having its 
time unnecessarily consumed in reviewing and cor- j 
recting mere improvident action, or having to guess j 


i 

| 

i 

! 
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at what the trial Court treated as the special facts 
deemed to support its judgment. 

It is, moreover, an elementary rule, declared and 
applied by this Court in Reid v. Anderson , 13 App. 
D. C. 30, 37, that nothing “vague, speculative and 
conjectural” can be used to defeat the legal title to 
land. It is hardly possible to conceive of a more nec¬ 
essary rule for the administration of justice and the 
prevention of frauds. 

Appellees would have the Court conjecture that 
their own witness Mrs. Miller was mistaken w’hen 
she testified her father “put his cow stable at the end 
on the rear of the lots (1 and 2)”, and that the fence 
on 12th Street ran “to the end of the lot (Lot 1)” 
(R. 15)—rather than to the north boundary of the 
South 22 feet of Lot 20. Appellees would have the 
Court further conjecture that the District Surveyor 
who placed the stakes for the fencing of Lots 1 and 2 
by Mrs. Miller’s father (R. 15) committed error in 
the placing of such stakes. Neither Mrs. Miller nor 
her father ever made claim to any land except Lots 
1 and 2. and. when she sold those Lots to Donnelly 
in November 1926, she did not know that the deed 
also purported to convey other land (R. 15). 

Without any antecedent basis or warrant, or the 
knowledge of Mrs. Miller, there w r as included in the 
deed from her to Donnelly in November 1926, in ad¬ 
dition to Lots 1 and 2, Square 1001, the South 22 feet 
of Lot 20. This sly move toward acquiring appel¬ 
lant’s parcel appears to have been immediately fol- 
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! 

j 
i 

lowed by the disappearance of the cow stable and 
fencing on the end of Lots 1 and 2, and the under¬ 
taking to treat the mill at the north boundary of 
said South 22 feet of Lot 20 as the north boundary 
of the extended area that appellees are seeking to 
acquire. These sly moves to acquire appellant’s par¬ 
cel without creating alarm or suspicion continued. 

In fact, even the fence on the 12th Street side of Lot 1 j 
was down, and never fixed up, from the latter part ! 
of 1926 to the first part of 1929 (R. 14), automobiles 
being pushed on from the street in all directions (R. 
14). 

The required period for adverse possession is fif¬ 
teen years. Title 24, Section 341, Code D. C. (1929). 
Appellant’s payment of taxes was the equivalent of 
his own possession by actual inclosure. Title 25, Sec. i 
2, Code D. C. (1929). 

Here, then, was really, after November 1926, a | 
practically open common at the S. E. corner of 12th j 
and 0 Streets S. E., instead of an enclosed or occu¬ 
pied area such as would furnish a basis for a claim 
of adverse possession as against appellant’s parcel. 
Appellant continued to pay the taxes on his parcel, 
without the slightest suggestion or warning by appel- j 
lees that they were claiming his parcel. Appellees I 
evidently despaired of being able to carry on such 
sly moves for fifteen years from November 1926. to j 
enable even a pretense of title by adverse possession, 
so, at the expiration of less than twelve years, they 
filed a bill and sought to tack on some of the period 


I 

i 

i 

I 

i 
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before November 1926, notwithstanding there had 
been no adverse claim to appellant's parcel before 
the deed of that date. 

In view of appellant's admitted record title, and 
appellees' admitted trespasses not of a character or 
duration sufficient to give title by adverse posses¬ 
sion, it is submitted that the judgment below should 
be reversed, with directions to dismiss the bill and 
grant appellant relief as prayed in his counterclaim. 

Respectfully submitted, 

James E. Shifflette 
George E. Sullivan 

Attorneys for Appellant. 
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COUNTER-STATEMENT OF CASE. 

! 

Appellees filed Bill of Complaint to have their adverse! 
possessory title to Lot 819 in Square 1001 made a matter! 
of record and at the pre-trial proceedings (R. 9) it was; 
stipulated by all parties that the appellees claim of adverse! 
possession, is agreed to be the sole issue in this case. 

Michael Walsh one of the appellees and three other wit-! 
nesses were called by the appellees and they testified to; 
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I the possession of the appellees and their predecessors in 
title from 1891 to the 25th of January 1940 the date of trial 
(R. 13-14-15). 

At the pre-trial proceeding appellees offered by way of 
i tender to pay all taxes paid by appellant Klinkiewicz, (R. 9) 
and this offer was renewed at the commencement of the 
trial, appellant refusing to accept said offer (R. 15). 

The appellant did not take the stand, to testify in sup¬ 
port of his counter-claim nor did he call any other wit- 
• nesses to refute the claim of the appellees, or to support his 
counter claim. At the close of the appellees case, the appel¬ 
lant offered in evidence a tax title (R. 3) dated from the lltli 
day of January 1933, and a deed dated the 30th day of April 
1937, executed by Lily B. Spalding and purporting to convey 
the disputed parcel to the appellant. 

The trial Justice rendered his decision from the bench, 
immediately after hearing the arguments of Counsel. 

SUMMARY OF ARGUMENT. 

The trial Court rendered judgment for the appellees on 
i their claim of adverse possession; title having matured in 
i favor of Margery Miller before she sold the property in 
1926. The fact that claimant did not realize she was liold- 
i ing adversely is immaterial, as long as possession for the 
statutory period is proven. Payment of taxes by one not 
1 in possession, will not defeat an adverse holding, and no 
i error appears of record that would warrant a reversal of 
the findings of the trial Court. 

ARGUMENT. 

The only question involved in this case is the appellees 
claim of adverse possession. Appellant appears to base 
i this appeal on events, all of which took place after the ad- 
i verse title of appellees had fully matured (App. B. P. 12 & 
13). Margery Miller testified (R. 15) that she was born on 
this property and lived in her father’s house until she was 
married at 23. She also testified (R. 15) that the original 
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i 

i 
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fence constructed by her father was the same one that wajs 
there when she executed her deed to Mr. Donnelly in 192$. 
This would appear to be sufficient to show a matured title 
in Margery Miller before her marriage in 1891. But heir 
testimony and the testimony of all the other witnesses showte 
without a doubt that the said parcel has been held adversely 
by the appellees and their predecessors, since 1868, withoujt 
a break in that possession. Possession for the statutory 
period will ripen into adverse title irrespective of whethejr 
the claimed boundary is the true boundary; Brumbaugh vi. 
Compers, 50 App. D. C. 130, 269 P. 472. | 

In the case of Shron v. Tucker , 144 U. S. 533 the Court 
held that adverse possession of real estate in the Districjt 
of Columbia, for the period designated by the statute in 
force, confers upon the occupant a complete title upon whicll 
he can stand as fully as if he had always held the undisj- 
puted title of record. Applying this doctrine to the instant 
case the deed from Lilly B. Spaulding (R. 6) to the appelj 
lant conveyed nothing as the adverse holding of Margcnt 
Miller had fully ripened into a fee many years prior tc[ 
1937. This would apparently leave nothing but the tax! 
title (R. 3) for appellant to rely on, and he denies that hid 
claim is based wholly on this deed (R. 5). The appelleesj 
tendered appellant the taxes at the pre-trial proceedings! 
(R. 9) and again at the trial of the case (R. 15) and this! 
tender was refused by appellant, and this would leave! 
nothing in the case but the proof of adverse possession by; 
the appellees. 

The trial justice refused to certify that Margery Miller! 
one of the witnesses called by appellees testified as follows; 
(R, 16): ! 

“I recall that the mill wall did not immediately ad-! 
join the fence, but there was some distance—just how; 
manv feet I do not know—between the fence and the! 
mill."” 

Counsel for appellant insisted that the witness did so j 
testify, but the Justice and Counsel for appellees were just! 
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as positive no such statement was made. The instance is 
especially called to this Court’s attention in view of the 
sworn statement of appellant (R. 6) as follows: 

“Said parcel is of special and peculiar value to this 
defendant, in that it immediately adjoins his mill prop¬ 
erty and can he most advantageously used in connec¬ 
tion therewith.’’ 

The inconsistency of the appellant’s position is argued as a 
complete answer to the unwarranted accusations against 
the appellees on page 12 and 13 of appellant’s brief. 

This Court held in Russell v. Wallace , 58 App. 357, 30 
Fed. 2nd 981, that the finding of the trial court should not 
be disturbed unless clearly wrong, and appellant has failed 
to show any,error in the proceedings in the trial Court. 
r •. * ‘ From the very nature of the appellee’s case, and the rec¬ 

ord before this Court, it seems reasonable to assume that 
this case had to be decided on the facts, as disclosed at the 
trial, and therefore the decision of the trial Justice should 
be affirmed as he was able to observe and evaluate the tes¬ 
timony of the witnesses. 

Respectfully submitted, 

1 Paul D. Taggart, 

Silver Spring, Md. 

Attorney for Appellees 




